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obe Schaw of Greembcl. rest Grand · Ather to 5 
the Defender, of this Date made à Settlement of his May , 
Eſtate of Greenock; holden Taxt ward of the Prince, 33. 
{1 in fayours of himſelf in Liferent, aud of John Schaw 
his eldeſt Son, the Defender's Graid-farher;' and: the Heirs- 
male of his Body in Fee, with a Subſtitution in favours/of Sir 
John Schaw's three. youn er: Sons, and the Heirs-male' of 
their reſpeQve' Bodies, and of any other Heirs- male to be 
afterwards procreate of Sir John Schaw's:Body; whom fail. 
ing, to the Heirs: female of Sir John Schaw'sBody,' the eldeſt 
ſucceeding without Diviſion ; 8 falling. to the collateral 
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Heirs-male of Sir Jobs; whom all failing, to the Heirs and 
Aſſignies whatſoever of John Schaw the Son.------And upon 
this Settlement a Charter under the Great Seal was expede 
in 1687, and thereupon the Father and Son were duly in- 
= cya ns . „ 

By this Infeftment, the abſolute Property of the Eſtate of 
Greenock was veſted in John Schaw the Son, ſubject to his 


Father's Liferent, and deſcendible ro the Heirs-male of his 
Body; and failing Heirs-male of his Father's Body, deſcendible 


to the Heirs whatſoever of John Schaw the Son's Body, 


who were alſo Heirs-female and of Line of the Father's Bo- 
But it 15 that this Right to the Eſtate of Greenoch, 


« * 


veſted in John Schaw the Son, and def endible to the Heirs. 


of his Body, was not attended to. in the Contract of Marri- 


age between him and Mrs. Margaret Dalrymple eldeſt 


Daughter to Sir Hugh Dalrymple of North-Berwick, 


March 1ſt. Lord Preſident of the Seſſion, of this Date, and which gives 
Vo. 


555 


Occaſion to the prefent Queſtion ; for by that Contract Sir 
Jobs Schaw the Father, upon the Suppoſition that the Right 


to the Eſtate had remained with him, becomes bound jointly 


with his Son to reſign, and grants. Procuratory for reſigning. | 


the Eſtate in favours of himlelf in Liferent, and of his Son, 


and of the other Heirs of Tailzie therein mentioned in Fee; 


and thereby impoſes upon his Son as well as upon his Heirs. 


of Tailzie therein mentioned, the uſual Clauſes in ſtrict En- 
| Tails, of not altering the Courſe of Succeſſion, of. not alien- 
ing. of not charging- the Eſtate with Debts, with the uſual 
irritant Clauſes in caſe of Contravention; but alſo. he prefers 
his own Daughter Mrs. Margaret Schaw, and the Heirs | 
whatſoever of her Body to the Heirs whatſoever deſcended of 


his Son the Proprietor's Body, and to the lineal Heirs the 


female Deſcendents of his younger Sons, who were Heirs of 


Line both. to Father and Son, and who were expreſly called: 


We” * 


#1134 POR any Daughter of Sir Fob» the Father. . 
„ It does not now with Certainty appear whether the Bride's 
Friends were ignorant of the Son's Right to the Eſtate eſtabliſh- 
ed by the Infeſtment 1687, and thereby were induced to ſubmit 
to the Settlement of the Eſtate, as if it had abſolutely be- 
OE Os longed tothe F ather, to the Reſtrictions upon the Son's Fee; 
/ -5 4% andto theannatural Preference given to Sir John's Daughter, 
N ro his own and his Son's lineal Heirs; or if they confidered 
19 5 the Chance of the Succeſſion's opening to Heirs of Line to be 
k fo diſtant, as Sir John had then fix Sons, who and their 
male Deſcendents were by the Son's Infefrment preferred to 
the Heirs of Line, that it was thought immaterial to conſider the 
Succeſſion of the Heirs of Line, ſubſtitute to fix Males, all 2 2 
of perfect Age, and their male Iſſue. And with reſpect to 
the Reſtrictions impoſed upon the Son in common with the 
HNeirs of Tailzie, theſe alſo poſſibly were thought to be of no 
CCLonſequenge; and that, not only becauſe it was provided 3 
tdttunhat the Father and Son might jointly take off all theſe Re- „ 
1 ſtrictions, but alſo becauſe it was at that Time thought, that Fo oe "* 
LE 2 though in Terms of the Act of Parliament 1685, a Proprie- „ 
| , ror might reſtrain his Heirs by irritant and reſolutive Clauſes, | 
| : | 


Ne in their proper Order by the Infeftment 1687, preferable to 


yet it was not then known or ſuppoſed, that a Proprietor 
could reſtrain himſelf in favours of his own Heirs: And alfo 
in reſpe& of the Reſervations in Favours of the Son, that 

( - as by the Contract of Marriage a reaſonable Jointure was pro- 

? vided 'to his Wife, ſo he had reſerved Power of providing a 
ſecond Wife, and Proviſions were made to the Daughters of 
the Marriage, and which he had Power to augment, and the 
Son had an unlimited Power to ſet Tacks and grant Feus of the 

| Eſtate, except quoad the Houſes and Yards that were then 
upon the Eſtate, with reſpect to theſe the Fey-duty is limited 
by the Contract. _.. 5 „ 
Soon after the Date of the Contract of Marriage, Sir ohn 
Schau, the Father, publiſhed the fame in the Record appoint- 
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&d by the Act of Parliament 1685, namely of this Pate, and 


ſoon thereafter Sir 7ob#$chaw, . the Father, died. 
Some tins; 


. * 


Male Iſſue, his Siſter Mrs. Margaret Schaw who had then inter- 
married with Sir John Houſtoun became next Heir of Tail- 
zie. And not to mention many other Law-ſuits that occurred 
between her and her Husband, and Sir Fohn Schaw, it wil! 
be ſufficient to obſerve, that ſhe brought an Action of Exhi- 
birion of the foreſaid Contract of Marriage, and for Regiſtra- 


tion thereof in the Books of Council and Seſſion; and Sir 


Fohn Scha having appeared to this Action, and having re- - 


peated a counter Declarator, that he had Power to alter che 
Deſtination of Succeſſion in the Contract of Marriage, and 


conſequently that the Siſter had no Iutereſt to purſue for Ex- 
hibition or Regiſtration thereof: The Lords at firſt found Sir 
John had a Power to alter; but upon a Review, they found 


that Sir 70hN could not alter the Settlement, and ordained the 


Contract ro be regiſtrated ; and. upon an Appeal br ought, this 


Decree was affirmed by the Houſe of Lords. 
By Marriage Articles. of this Date, between Charks Lord 


Cathcart, Father to the Defender, and Mrs. Marion Schaw, 


only Daughter of the foreſaid Marriage between Sir John 
Schau and Mrs. Margaret Dalrymple, the ſaid Sir John 
Schaw obliged himſelf, and his Heirs. of Tailzie ſucceeding 
to him in the Eſtate of Greenoc&, to content and pay to the 


Lord Cathcart, the Sum of 50,000 Merks of Tocher with 


his Daughter, within Year and Day after Solemnization of the 
Marriage, with Intereſt from the Marriage ; ' and the Lord 


Cathcart, among other Things, became bound to ſecure the 


Tocher upon Land, or upon Security bearing Intereſt to him- 


ſelf and the Heir-male of the Marriage, whom failing, to the 


Heirs-male of Lord Cathcart's Body of any ſubſequent Mar- 


riage, whom failing to the Heirs. female of the Marriage, G o. 


In 


* 


4 


imsatter this, Sir John Schaw's five younger Sons 
died withour Iſſue; and as Yhe elder Brother Sir John had uo 
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In Implement of the foreſaid Martiage-articles; Sir Jobn 18th Sep. 


Scham of this Date, granted three heritable Bonds, the firſt 
for 30, 00 Merks; the ſecond for 17,000: Merks, and the 
Third for 3000 Merks, all payable at V hil ſunday 1719. 
with Intereſt from the 29th of March 1718, the Date of 


the Marriage between Lord Cathcart and Mrs. Marion 
Schaw; each of the Bonds contain an Obligement upon Sir 


John and his Heirs of Tailzie' in the Eſtate of Gree- 


tion and Precept of Saſine for infefting the Lord Cath. 
cart, and his Heirs, in an Annualrent effeiring to the ſaid 


reſpective Sums, upliftable out of the Eſtate of Greenock;; 


and an Obligation upon the Heirs of Tailzie ſucceeding to the 
ſaid Eſtate, to relieve Sir John's other Heirs and Succeſſors 
of the foreſaid Sums, Principal, Annualrents and Penalty. 
There is this Variation between the three Bonds; that the 
firſt for 30,000 Merks, is granted in Implement of the Obli- 


gation upon Sir John and his Heirs of Tailzie, by the Con- 
tract of Marriage 1700, to pay; the Sum of 30,000 Merks to 


z 


noch, to pay the foreſaid Sums; a Procuratory of Reſigna- 


an only Daughter of that Marriage, with Iutereſt, after her 


Age of Sixteen. or Marriage; and the other two Bonds for: 


the 20,000 Merks, are granted in exerciſe of the Powers re- 


ſerved. to Sir Johu, to contract the Sum of 50,000 Merks of 


Debt, and therewith to affect and burden the tailzied Eſtate,. 


for providing of his Daughters or younger Children; and the 


Defender is Heir of Proviſion to his Father, the Lord Cath- 
cart. in all theſe three Bonds. | 


The foreſaid Contract of Marriage 1700, contains the fol- 
lowing Clauſe, viz. * Reſerving allo, notwithſtanding of the 
Premiſſes, full Power and Liberty to the ſaid Sir John: 
* Schaw, and after his Death to the ſaid Johm Schau his 


1718. 


— 


Son, and the Heirs of Tailzie and Proviſion above! ſpeciſi- 


ed. fo grant Feus or long Tacks for ſuch Spacer as they» 
* ſhall think fit, of any Part or Portion of the ſuid Lande; 
the Feu or Tack-duty not being under 20 s. Scots, for each 
x ON Fall. 


Fall of 1 and 5 ) Scots, for the Fall of 
* Yards and Office-houles.* VEE os ene 
__ Purſuant to this Reſervation, as Sir Fob» Schaw, the Fa- 

ther, feued out Part of the Eight Pound Land of Broadſtone, 
for Payment of 40 5. Scots of Feu-duty : So after his Death 
Sir John Schaw, the Son, feued out ſome of the Houles, 
Offices and Yards, in the Town of Greenock, which were 


185 formerly his Property. and of which the Rent was ſcarce ſuf- 


ge, 


ficient to anſwer to the Charge of upholding, and that at the 
Feu duties mentioned in the Clauſe, vg. 20 F. for the Fall of 
Dwelling-houſes, and 5 F. for the Fall of Yards and Offi- 
os | TY 

But as a great Part of the Town of Greenock ſtill remained 
the Property of Sir John Schaw, extending to 19 Acres, 2 
Roods and 35 Falls, and 12 Ells; this Reſidue Sir John 
Schad the Son, of this Date, feued out to his Daughter the 
Lady Cathcart, and her Heirs therein mentioned, for Pay- 
ment of the Feu-duty mentioned in the Clauſe, vig. 205. for 
the Fall of Dwelling-houſes, and 5. for the Fall of Offices 
and. Yards, and Lady Cathcart was duly infeft therein, and 
entered and continued in Poſſeſſion during her Life; and ſince 
her Death, the Defender her Heir in the Premiſſes, hath con- 
tinued the Poſſeſſion thereof, having obtained a Precept of 
Clare from Sir John Scha his Grandfather, the Superior. 
And further, in purſuance of the fame Faculty, Sir John 


Schaw, of this Date, feued out to the Defender the old Man- | 


ſion-houſe of Greenock, which Sir John had found almoſt ru- 
inous, and which he rebuilt, and the Offices and Gardens 
which he himſelf had built, and laid out; bur ſtill obſerving 
the Regulation in his Contract of Marriage, with reſpect to 
the Feu-duty of Dwelling-houſes, Yards and Offices 
And laſt of all, of this Date, Sir 794»: feued out the Lands 
of Weſter Greenock, Finnart and others, to the Defender, 
at the full Rent they preſently pay, with an Addition' wo a 
a 1 | „ e 


— 


Feu - duty for the Dwelling-houſes, Yards and Offices, and 
Sir John died in April 1752. ES | 
Margaret Schaw, Sir John's Siſter, and Heir of Tailzie, 
intermarried, as hath been faid, with Sir 70% Houſton of 
Houſton, by whom ſhe had Iſſue, a Son and two Daughters; 
her Son died without Iſſue during the Life of his Mother and 
of Sir John Schaw ; his eldeſt Daughter Anne intermarried 
with Sir Michael Stewart of Blackhall, and ſhe is ſince 
dead, leaving Children; and her eldeſt Son. this Purſuer, having 
firſt ſucceeded to his Grandmother the Lady Houſton's Eſtate 
of Carnock and Plaue, under a ſtrict Entail, hath now alſo 
| ſucceeded to Sir John Scham in the Eſtate of Greenock, 
And Sir Michael Stewart hath, in Behalf of his In- 
fant Son, brought a Reduction of all the Deeds above men- 
tioned, granted by Sir Fobn Schad to the. deceas'd. Lord 
Cathcart or to his Lady, Sir John's Daughter, or to this De- 
fender Sir John's Grandſon; namely, of the Portion cove- 
nanted to be paid by Sir Fohn Schad to the Lord Cathcart 
by the Marriage- articles between Lord Cathcart and his on- 
ly Daughter, and the Securities granted upon the Eſtate of 
Greenock for Payment of the Portion, at leaſt in ſo far as 
concerns the Intereſt that hath fallen due during the Life of 
Sir Fohn Schaw; the Feu- right of the Houſes, Yards and 
Offices in the Town of Greenock, the Feu-rights of the Houſe 
and Gardens built and laid out by Sir John Schaw, and the 
Feu of the Lands of Weſter Greenock, Finnart, &c. And 
the Production being ſatisfied, and a Remit to an Ordinary to 
diſcuſs the Reaſons, the Cauſe was heard before the Lord EI. 


 chzes; and it appearing to his Lordſhip, that this Reduction 


was of that Importance, that it fell to be heard in Prefence, in 
the Terms of the Articles of. Regulation 1672, he declined 
giving Judgment upon the Debate; and upon the Application 
of both Parties, the Cauſe was heard at great Length in your 
Lordſhips Preſence, and Informations were directed to be given 
in; this is offered in Behalf of the Defender. 3 =. 


4 
Ley 
4 
- 
* 
* 
2 
- 
* 
2 
1 
14 
8 
1 
= 
9 ; 
: 
5 
+27. 
-\8 
. 
4 9 
5 
* 
K. 
3 
> 
: = 
{TN 
£7 
— 6 3 
1 
oY > 
3 * 
4 * 
3H 
#1 
4 
1 
«1 
"oy 
wy 
* 
* 
8 
0} 
+ 
-BY 
EH 
I 
. 
1 
* 
- : 
{ 
* 
37 
f 
Py 
LIST * 
14 
* 
: i 
7 
: 
3 
'F 
10 
—— 
* 


20G 
Fs PEER 
2 2 


with Debts, in Prejudice of the Heirs. of Entail ; and parti- . 


The Reaſons of Reduction were founded on the Tailzie of 
the Eſtate of Greenock, contained in the Contract of Mariage 
1700, and the Prohibitions to alien and to charge the Eſtate 


cularly of Mrs, Margaret Schau, the Purſuer's Grandmo- 


ther. and the Heirs whatſoever of her Body, and which Settle- 


ag. 


ment had been found unalterable by a. Decree of this Court, 
affirmed by the Houle of Lords; that contrary to the Spirit 
and Intention of this Tailzie, and of thoſe Decrees, Sir John 


Schaw had attempred, in an zudirecꝭ and illegal Way, to de- 
ſtroy the Tailzie, by charging it with an exorbitant Jointure 


to his Wife, now his Widow, by burdening the ſame with 
50,000 Merks and the bygone Intereſt; by feuing out the 
principal Meſſuage, the Burgh of Barony, and another valu- 
able Part of the reſt of the Eſtate, and thereby tranſmitting 


to the Heir of Entail only the Superiority of the Eſtate in 
place of the Property, and that burdened with a Liferent, 
and an Annualrent, which, during the Subſiſtence ofthe Life- 


rent. would: render the Eſtate in a great: meaſure uſeleſs to the 


Purſyer, the Heir of Tailzie; and hard Names were beſtowed 
upon all and every one of thoſe Deeds under Reduction. 


It was anſwered for the Defender, That as the Widow's Join- 


ture had been ſuſtained by an unanimous Judgment, acquieſs | 


ced in by the Purſuer; and therefore the Objections made there- 


to could not influence the preſent Queſtion: So that quoad the 
Deeds now quarrelled, it was. firſt in the 13 undeniable, 
that by the Infeftment 1687, Sir John Sc 


aw the Son was 


unlimited Proprietor of the Eſtate of Greenock, that it was 


deſcendible to his own Iſſue, failing Heirs-male of his Father's 
Body; and that Sir John the Son had thereby Power to pre- 
fer his own female Deſcendents to his Brothers and their Male- 
Iſſue. This was the State of- Sir John the Son's Right to 


this Eſtate, at the] Date of this Contract of Marriage; and if 


he was induced by the Authority of his Father, by his Con- 


tract of Marriage, to reſtrain himſelf in the free Uſe of his 


— — — — 


9 


Property 


5 


” 
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Property, and made to diſinherit his own Iſſue; it cannot be 


thougnt ſtrange, or unnatural, that he tried all legal Methods 
to be reſtored to his Property; and when theſe failed, that he 


exerced all the Powers given him by the Contract of Marriage, 


in fayours of his own Iſſue, in excluſion of this Purſuer, a 


Stranger to his Family, and who has no equitable Right to 
fucceed to his Eſtate, while there remains Iſſue of his own Bo- 
dy, who do not deſerve to be diſinherited: And on that Ac- 
count, that the Deeds in queſtion, ſo far as they are within 


the Powers reſerved ro Sir Fohn by his Contract of Marriage, 
are not only legal, but juſt and laudable Exertions of his. 


- 


Powers. . N * e a 821-2 
'24ly, That tho' Tailzies, whereby the lineal and legal Courſe 


of Succeſſion is cut off, and whereby Strangers are preferred 


to a Perſon's lineal and natural Heirs, are allowed of in our 


_ Feudal Law, which authoriſes the Preference of diſtant: col- 


lateral Heirs-male, ro one's Female Deſcendents, upon mili- 
tary Conſiderations; yet from the Beginning ir was not fo: 


Nature hath implanted in Mankind, and indeed in all the ani- 
mal Creation, a happy Inſtinct, a Love to their own Progeny ; 
in ſo much that Men conſider themſelves as poſſeſſing what 
they give to their Children; and he is worſe than an Infidel 
that does not provide for his own Family; but ſends the 
Fruits of his Labours to thoſe of another Family.— And the 


\Tailzie in queſtion hath not even the feudal Plea upon its 


Side, the Preference of the Males to the Females; for here 
Sir John's Siſter and her Deſcendents of whatever Kind, Male 


or Female, are preferred to Sir John's own Daughter, and to 


his Deſcendents by her; and for that Reaſon allo Sir Joh 
deſerves no Reproach when he followed the Dictates of the 


Law of Nature, in exercing the Powers that were left him, by 


_ this unnatural and even anfeudal Entail, in fayours of his 
_ own Children. 


zaly. That Property is a natural Right of Mankind. given 
to Man at his firſt Creation, 8 renewed to Noah after 
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the Flood; God hath given the Earth to the Sons of 
Men ; and therefore, though our Law hath allowed a Pro- 
prietor to failgie his Eſtate, and to limit his Heirs 


that they ſhall not have the Property, either the Power 


of diſpoſing or charging ir with Debts during their Life, 
or tranſmitting ir to their Heirs after their Death; and to this 


Law .we muſt ſubmit while ir ſtands; yet it is an unnatural 


Conſtitution, and which the Scripture brands with the Name of 


Folly ; and upon that Account, thoſe Reſtrictions upon 


Property have received the ſtricteſt Interpretation from this, 


and all the other Courts of the Nation, that thoſe Fetters may 


be worn by the Proprietor in the eaſieſt Manner; and the 


Act of Par- 
liament 
1685. 


Powers incident to Property, reſerved to the Tenant in Tail, 
ought to receive the moſt beneficial and largeſt Conſtru- 
ction. 3 8 EX 

Bur the preſent Tailzie doth not even fall under the Act of 
Parliament; the Act concerns only the Limitations upon Heirs 
named by the Proprietor, the Maker of the Tailzie ; it makes 


no Proviſion for a Man's limiting himſelf and his Property, in 
favours of his Heirs, or for a Liferenter impoſing Reſtrictions - 


upon the Fiar, to take Place after the Determination of the Life. 
rent: But here the Proprietor Sir John Schaw the younger, 
ſubmits to his being limited in the Exerciſe of his Froperty, 


| by his Father, who was diveſted of the Property by the Infeft- 


ment 1687, and therefore this unnatural and illegal Limitati- 
on ought not to be extended, but the Powers reſerved to the 


Proprietor, muſt, in his favour, be interpreted in the moſt ex- 


tenſive and beneficial Manner. 


And more particularly with reſpect to the Sum of So, oo 


Merks, covenanted by the Marriage Articles 1718, to be paid 


F they are founded in the ex; 


to the Lord Cathcart, as a Portion with Sir John Schaw's 
only Daughter, and the Securities granted to the Lord Catheart, 
and the Heirs of the Marriage, upon the Eſtate of Greenock, 

preſs Words of the Tailzie, con- 
rained in the Contract of Marriage 1700. The Words 2 


* 


—vů Enn - äĩ — - 


And 'tis hereby provided and declared, ©c. That it ſhall be 
* lawful, and in the Power of the ſaid Zohn Schau, or any 
of the ſaid Heirs of Tailzie, to contract the Sum of 50000 
« Merks Scots Money of Debt, and therewith to affect and 
* burden the ſaid Lands and Eſtate, for providing of their 
* Daughters and younger Children, &c. By this Clauſe 
John Schaw the Son is delivered from the Reſtraint im- 
poſed upon his Property, by the general Prohibition to 
charge the Eſtate with Debts; and he is made unlimited Pro- 


| prietor of the Eſtate, to the Extent of this Sum of 50,000 - 


Merks; and he is in the fame Caſe with reſpe& to this Sum, 
as he was before the Contract of Marriage, or as any other 
unlimited Fiar ; he was at Liberty to contract this Sum, and 

to charge it upon the Eſtate, to grant an Infeftment of Annu- 
alrent effeiring to this Sum, upon the tailzied Eſtate, or to grant 
perſonal Security for this Sum and Annualrents; upon which 


Adjudication of the Eſtate might follow for the principal Sum 


and Annualrents; and which Adjudication, though it is de- 


& 


clared by the immediate ſubſequent Clauſe in the Entail, that 


it ſhould not expire or become a Right of Property; yet it is 


alſo declared, that ſuch Adjudication ſhould in other Reſpects 


have its legal Effects. i. e. Thar it ſhould only be redeem- 
able upon paying the Sums for which the ſame ſhall be ob- 


* tained with the Annualrents thereof,” So that if Sir ohn 


Schaw the Son, antecedenr ro the Contract of Marriage, had 
Power to charge the Eſtate with Debts bearing Annualrenr, 
and to grant heritable or perſonal Securities, bearing Intereſt, 
and chargeable upon the Eſtate; or if any other unlimited 
Proprietor hath Power to charge his Eſtate with Debts to its 
Value; Sir John Scha the Son has by this Clauſe the ſame 


unlimited Power to charge the tailzied Eſtate of Greenock with 


Debt, to. the Extent of 50000 Merks, bearing Intereſt, for Pro- 
viſion of his Children, not ſucceeding to the Eſtate. 
And that this Faculty extended not only to the principal 


Sum of 50000 Merks, but to the Annualrents thereof from the 


e s 


3 „ 5 
Time that it ſhould be contracted, is apparent from the Clauſe 
for providing the Daughters of the Marriage, in caſe there 
ſhould be no Iſſue- male thereof; and which Clauſe Providing 
the Daughters is expreſly declared to be an Exerciſe of this Fa- 
culry competent to Sir Fehr the Son. ba 
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Buy the Clauſe providing the Daughters, the Father and Son 
: bind themſelves, and their Heirs-male and of Tailzie, ſuc- 
| ceeding to them in the foreſaid Lands and Eſtate,” to pay 
to three or more Daughters of the Marriage, the Sum of 
- "50000 Merks, at their ſeveral Ages of ſixteen Years com- 
Eg pPlwkbeat, or at their reſpective Marriages, with the Sum of 100 } 
Merks as liquidate Expences for ilk 1000 Merks of their ſe- 
veral Portions, with the Annualrents of the fame reſpective 
- Portions, during the not Payment thereof, after the ſeveral Terms 
oOdl Payment above- mentioned. This Exerciſe of this reſerved 
Power to burden the tailzied Eſtate, and the Heirs of Tailzie 
92 203 with 50000 Merks, and the Annualrents thereof, made in the 
h. Contract of Marriage, wherein the Faculty was reſerved, and 
declared to be in Exerciſe of the Faculty, is, with Submiſſion, 
a Demonſtration that it was clearly intended by all the Parties 
to the Contract, and ro the Tailzie, that Sir John Scha 
the Son had Power to charge the entailed Eſtate, and to bur- 
den the Heirs of Tailzie with the Payment of 50000 Merks, 
and the Annualrents thereof, for the Proviſion of his Daugh- 
ters or other Children not ſucceeding to the Eſtate, in the 
ſame Manner as he could have done, had he been under no 


a * 


Reſtrictions whatſoever by the Tailzie. | 
And as, in conſequence of this Faculty, Sir 7oh» has by 
the Securities granted to the Lord Cathcart, and this Defen- 
| der, charged the Sum of 50,000 Merks, and the Intereſt there- 
| of from the Time of his Daughter's Marriage, upon the en- 
trailed Eſtate; and has bound the Purſuer, and his other 
Heirs of Tailzie, to pay this principal Sum and Annualrents, 
and to relieve his Heirs of Line and his other Succeſſors 
thereof; they muſt ſubmit to this Obligation, and can have no 
e | . Relief 


. Völs ( I2 | 3 
Relief againſt the Defender, or the other Repreſentatives of 
Sir John Scham the Son. : | 
And as the Purſuer pointed his Reduction chiefly againſt 
the Annualrents of the 50,000 Merks that had fallen due du- 
ring the Life of Sir John Schaw, the Son; that quoad theſe 
Annualrents, he was entitled to Relief againſt the Heir of 
Line of the Granter of the Securities; the Defender will be 
allowed to conſider this Matter more particularly. And, 1/½. 
He is adviſed, that though the Debts of a Defunct are bind- 
ing upon all his Repreſentatives, his Heirs of whatever Kind, and 
his Executors; B the Lad hath eſtabliſhed a Right of Re- 
lief between Heirs and Executors; the Executor is lti. 


mately liable to the Defunct's moveable Debts, and the Heir 
to his heritable Debts, and they have mutual Relief accord - 
ingly againſt one another. Again, the Heirs are all liable to 


the Defunct's heritable Debts, and they have not only mutual 
Relief againſt one another; but the Heirs of Line and Heirs 
of Conqueſt muſt be firſt diſcuſſed, before the Creditor can 
claim from an Heir of Tailzie, or of Proviſion : Theſe are the 
Rules eſtabliſhed by Law; but at the ſame Time it is in the 
Power of the Defunct ro diſpenſe with all theſe Rules, he 
may oblige his Heir to relieve his Executry of his moveable 


Debts, or e contra 5 he may diſpenſe with the Benefit of 


Diſcuſſion among his Heirs, and he may oblige his Heir of 
Tailzie to relieve his Heir of Line, or his Executors, of all. 
his Debts, and his Will will be the ſovereign Rule, whether it be 


expreſly declared by obliging his Heir of Tailzie to relieve 


his other Repreſentatives, or if it be done virtually by impo- 


ſing a Debt upon the Eſtate befalling to the Heir of Tailzie ; 


theſe Things the Defender is adviſed are Principles of the Law 
of Scotland, and it were improper to prove them by Autho- 
rities or Deciſions. Dig: | 
To apply theſe Principles to the preſent Caſe, Sir John 
Schau, the Son, was unlimited Fiar of the entailed E- 


| ſtate, quoad the Sum of 50,000 Merks, and the Intereſt there- 
eg D TT of; 


o 
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of; he had the ſame Power of burdening the entailed E- 


ſtate with this Sum, as if he had been unlimited Fiar : Where- 
fore as he hath exerced this Power, hath charged this Sum, 
Principal and Intereſt, on the entailed Eſtate, and has bound 
his Heirs of Tailzie to relieve his other Eſtate, Sir John's 
Will muſt bind his Heir of Tailzie, to pay without the Be- 


nefit of Diſcuſſion, and without Relief againſt Sir John's o- 
ther Heirs; on the contrary, he is bound to relieve Sir John's 


4 


other Heirs of the ſame. | 


It was objected for the Purſuer, that an Heir of Tailzie, 


though he may take Aſſignation to the Tailzier's Debts, and 


15 them up againſt the tailzied Eſtate; yet quoad the An- 


nualrents incurred during his Poſſeſſion, he and his Succeſſors in 
his own Eſtate, are bound to relieve the Heirs of Tailzie of 


theſe Annualrents, upon the ſame Principles, that one having 


an univerſal Liferent of an Eſtate, whether by Paction or by 


Law, ſuppoſe by Courteſy, is obliged to pay the current An- 
nualrents affecting the Eſtate. 6 5 


It is anſwered, I/, A Party having an univerſal-Liferent, 


has only Right to the annual Profits of the Subjects during 
his Life; and as he is by Law obliged to leave the Subject 
liferented, in as good Condition as he finds it, fo he is un- 


der an implied Obligation to diſcharge the annual Burdens, 
becauſe his Liferent is underſtood to be with Deduction of 
thoſe Burdens ; and therefore, if he intromits with the Sums 
neceſſary for diſcharging thoſe Burdens, he intromits beyond 
his Right, and is liable in Repetition, and in Relief, to the 
Fiar, who may be liable in Payment. 5 
But the Caſe of an Heir of Entail is quite different from 
that of a Liferenter: For as an Heir of Entail is under no 
Obligation to leave the Subject entailed in as good Condition 


as he finds it ſo he is to be conſidered in every reſpect as an 


abſolute Fiar, having full Powers over the Eſtate, unleſs in 


ſo tar as he is limited; and it is now an eſtabliſhed Principle, 


that ſuch Limitations cannot be extended by Implication, or 
+ 1 : TE from 


1: CE mT 
from preſumed Intention ; bur all Limitations upon an Heir of 
Tailzie, who is Proprietor of the tailzied Eſtate, muſt be im- 
poſed by plain and expreſs Words: And therefore though it 


is admitted, that an Entail containing an expreſs Obligation 


upon the ſeveral Heirs of Tailzie, to pay the annual Burdens 
incurred during their Poſſeſſions reſpectively, will have its le- 
pal Effect, and entitle the ſubſequent Heir of Tailzie to Re- 

ief out of any ſeparate Eſtate belonging to the Contraveener; 


ho where the Tailzie contains no ſuch Clauſe, it cannot be 


upplied from preſumed Intention ; but the ſubſequent Heir 
muſt take the Eſtate ſubject to the Burdens with which it 
ſtands legally affected, and will have no Relief out of any 
ſeparate Eſtate, which might have belonged to the Heir laſt in 
7 | 4 | 
And therefore to apply what has been ſaid to the preſent 
Caſe. As the Defender does not deny, that not only Sir John. 


but alſo the ſeveral Heirs of Tailzie, who may ſucceed to 


him, have Power to burden the Eſtate with 50,000 Merks, 


and the Annualrent thereof for the Proviſion of Daughters or 


younger Children; and as the Tailzie contains no Clauſe ob- 
_  liging either Sir John, or the ſubſequent Heirs, to clear theſe 
Annualrents during their own Lives; this Obligation will not 
be ſupplied by Implication, nor from preſumed Intention; 
but the Deſender muſt take the Eſtate ſubject to theſe Bur- 
dens with which it ſtood affected at the Death of his Predeceſ- 


And it adds no ſmall Weight to this Argument, that the 
Entail which gives Riſe to the preſent Queſtion, contains an 
expreſs Clauſe, obliging the ſeveral Heirs under an Irritancy, 
To pay the Caſualities of Superiority and publick Burdens, 
and not to ſuffer the ſame to run on, ſo as that thereby the 


5 
22 


Eſtate might be evicted: But as the Entail contains no ſuch 


Obligation with regard to the Annualrent of Debt impoſed in 
Terms of the Tailzie; it muſt be preſumed, that it was not 
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the Intention of Parties, either that the Heifs' ſhould forfeit 


the Eſtate by allowing theſe Annualrents to run on, or that 


the ſubſequent Heir of Tailzie ſhould have Relief of theſe An- 


nualrents out of any feparate Eſtate, which might have belong- - 
ed to the Heir, who had allowed theſe Annualrents to run on 
unſatisfied. 1 . V 

But be that as it will, it is nothing to the preſent Queſti- 


on, where the Proprietor reſerves a Power to himſelf to charge 


his Eſtate with the Sum of 50,000 Merks, and the Annual- 
rents; in ſuch a Caſe he is ſo far under no Reſtraint, he is 
neither Liferenter nor under any Limitation, but he is abſolute. 
Fiar; and q#oad this Sum, he is in the ſame Condition with 
reſpect to his Heirs of Tailzie, as if no Tailzie had been 
made, and as if the Heirs of Tailzie took the Eſtate under 
him as Heirs of Proviſion. ks 74 
Hitherto the Argument hath proceeded, with reſpect to the 


whole Sum of 50,000 Merks, with which Sir John Schau 


the Son is impowered to burden the Eſtate; and with reſpect 
to the whole Sum, Sir John is in the State of an abſolute and 


unlimited Fiar, with this only Exception, that tis declared by 


the Contra, that an Adjudication proceeding thereon ſhall 
never expire; and this is the only Reſtriction upon Sir John 
Schaw with reſpect to his contracting this Debt: But then 
with reſpect to the 30,000 Merks, Part of this Sum provided 


to the only Daughter of the Marriage, it ſtands on a ſeparate 


Foundation; for quoad this Sum, it is expreſly declared, that 
the Tailzie ſhould nowiſe affect the ſame. The Words are 
theſe: © Declaring alſo, that this preſent Tailzie, and Irritan- 


© cies thereof, are, and ſhall be nowiſe prejudicial to any Exe- 


« cution competent upon this Contract, in ſo far as the ſame is 


' . © conceived in Favours of the ſaid Mrs. Margaret Dalrymple, 
and the Daughters of the Marriage. failing of Heirs- 


male thereof. This is an expreſs Declaration, that the 
Proviſion of 30,000 Merks to the only Daughter of the Marri- 
age, with Intereſt and Penalty, ſhould be held in the fame 
1 | x Condition 


Condition as if there had Cal no Tailzie of the Eſtate, but 
Sir John the Son had remained abſolute and unlimited Proprietor 


thereof; and if fo, that he had full Power to charge the ſame, the 
 Annualrents as well as the principal Sum, upon the Heirs of 


Tailzie ſucceeding to the Eſtate, and might oblige them to re: 


lieve his Heirs of Line, Se. that Diligence by Adjudication 


might proceed againſt the Eſtate, for Payment of the Daugh- 
ters Proviſion, Principal and Annualrents, and that the Le- 
gal of ſuch Adjudication might expire, according to the com- 
mon Courſe of Law, which is the chief Thing intended as 4 
Difference between the Daughters Portions ſtipulate by the 


Contract, and the other Exereiſe of this Faculty competent to 


Sir John, tho' the Clauſe is conceived generally, that theſe 
| Portions: ſhould not be affected by the Tailzie; but guozd 
them, Sir John was abſolute Fiar, and might burden his Heirs 
of Tailzie with relieving his other Sueceſſors of the ſame. 
And accordingly, in the Clauſe of the Contract of Marri- 


age. which directly concerns theſe Proviſions, the Father and 


Son exprefly bind themſelves and their Heirs of Tailzie, fac- 


Ceeding to them in the railzied Eſtate, to pay the Proviſions to 


the Daughters of the Marriage, with Intereſt, from their Age 
of ſixteen or Mayriage, and Penalty: And tis declared; that 
the Lands and Eſtate of Greenoct ſhall be the Subject where · 

with the ſaid Portions to the Daughters is to be burdened. 
Alfter this, is it poſſible to maintain, that it was intended, 
that not the Heirs of Tailzie, but Sir Johu's Heirs of Line or Ex- 
ecutors were to be burdened with this Portion of 30,006 Merks 
or Intereſt thereof; eſpecially when tis added, that tho the 


Intereſt for the Daughters Portions is due from their Age of 


ſixteen Yeats or Marriage, yet neither Principal nor Intereſt 
were exigible. but upon the Condition of the Failure of Heirs- 
male of the Marriage, 1. e. till the Diſſolution of the 'Marri- 
age; and therefore, as the Caſe happened, that the Marriage 
was diſſolved by Sit ohms —42 it could not be intended, 


3 ; 


fort 


that this Conſtruction is removed by the expreſs Declaration 
'F 7 | : . of 
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chat the Intereſt ſhould be paid by him, but by the Heirs of 


Tailzie ſucceeding to Sir 70h in the EſtatGmme. 
_ The Defender will add one further Obſervation, namely. 


That by the Contract of Marriage, the Father reſerves the 
total Liferent of the | Eſtate, and it was a poſſible Caſe, that 


the Father might have ſurvived the Son; in ſuch a Caſe, the 
Son had no Fund for paying the Annualrents of the Daugh- 
ters Portions, that might have fallen due during his Life, the 


Father was not bound to pay them out of his Liferent; it 


was therefore reaſonable, and accordingly tis provided, that 


the Heirs of Tailzie ſucceeding to the Eſtate, ſhould pay the 


Portions, both Principal and Annualrents; and upon their 
Failure, the Father is authorized to ſell as much of the en- 


tailed Eſtate, as would anſwer their Proviſions, both Princi- 
pal,  Anngalrepts and, Penalty. 
And, Laſily. The Father and Son oblige them and their 


ws - 


Heirs of Tailzie, to liberate the Daughters of the Marriage, 
and their ſeveral Portions, of all Debts and Burdens that any- 


wiſe may or can afe# them, as Heirs of Line to their Fa- 
ther, 2. e. the Portions, Principal and Annualrents. were yl-. 
timately to be a Burden upon the Heirs of Tailzie, without 


any: Relief againſt the Daughters or their Deſcendents, ſuppo- 
ug them to be Heirs of Line to their Father, 1. e. if the Fa- 
ther had no Heir- male of a ſecond Marriage. . 


And with reſpect to the Reduction of the Feu of part of 


the Town of Greenock, granted by Sir John Schau to his 


Daughter, the Lady Cathcart, in the 1719. and renewed to 
this Defender her Son after her Death, and the Feus of the 


Manſion-houſe, Vards and Offices, and the other Feus granted 
to this Defender in the 1751, the Defender admits, that the 
Tailzie made in the Contract of Marriage 1700, and the pro- 
hibition to alien, thereby impoſed upon John Schau the 
Son, may be explained, fo as to prohibit him to grant Feus 
of any Part of the tailzied Eſtate; But then tis equally true, 


——— — 
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of the Parties, contained in the Reſervation : above recited ; 
whereby full Power is reſerved to Sir John the Father, and 
aſter his Death to oha the Son, to grant Feus of any Part 

or Portion f the ſaid Lande, whereby as Sir John the 

Father, who by the antecedent Rights of the Eſtate, as well 

as by the Tailzie; contained in the Contract 1700, was but a 

Liferenter, hath in this Reſpect the Power of a Fiar, and 


Jobs the Son is left, as he was before, abſolute Proprietor 


with reſpect to tlie granting Feus, of any Part or Portion of 
the tailzied Eſtate. FVV» 


* 
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And to illuſtrate. this Ae it will be obſerved, that 


by another Clauſe of the Tailzie ſubjoined to this, Power is 
reſerved to the Father and Son jointly to diſcharge the Prohi- 


bitions, irritant and reſolutive Clauſes, and to alter the Courſe 


of Succeſſion thereby ſettled. with an Exception of the 
Succeſſion ſtipulated to the Iſſue of the Marriage. Now 


ſuppoſe the Father, and Son had altered the Courſe of Succeſ- 
ſion, and had ſettled Succeſſion in the legal Channel, upon 


the Deſcendents of Jobs the Son in their Order, and had 


made the Son and his Iſſue unlimited Fiars of the Eſtate; in 


ſuch a Caſe the Purſuer might at the ſame Rate have claim- 


ed under the Tailzie, and Limitations thereof, as he now 


* 


pleads the Tailzie againſt the Feus granted by the Son purſu- 
ant to the reſerved Power. | | 


„ 


And when the Feus granted by Sir ohn Schau the Son, 
are conſidered in this Light as granted by an unlimited Pro- 

rietor, who was in no Sort reſtrained as to this Exerciſe of 
his Property. the Power of granting Feus of any Part or 
Portion of the Eſtate of Greenoct; there does not ly the 
Colour of a legal Objection to any of the Feus granted ro 


the Defender or his Mother; —ls there any Rule in Law that 


_ excludes a Proprietor. from feuing out his whole Eſtate ? or 
where lies the Difference fixed by Law, between a Feu of his 
Dwelling-houſe and of his other Eſtate ? or where lies the le- 


gal Difference between the Feu of a Dwelliug-houſe, a Yard 
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comes in Comp 


Taikzie ſuffers nothing by this reſerved Power. 
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and Stable, and a Feu of a rural Tenement? An unlimited 


WF 7 


Proprietor who is under no Reſtraint as to granting Feus of 
his Eſtare, grants all thoſe Feus without Diſtinction, under 


the Authority of Law, and the Feuar hath the fame legal 
Night to eße one and to the other. 
And as the Feus in Queſtion are in this Light legal Exer - 
Ciſes of the Powers reſerved to Jobs the Proprietor, fo when 
theſe Powers are exerced in favours of Sir bs own Iſſue. 


who never offended him, but honoured him as a Parent, and 


for whom Nature obliges him to provide, this conſtitutes thoſe 


Feus, not only legal, but favourite Rights; in the ſame Man- 
- ner that the Settlement of a Man's Property upon his Heirs 


at Law is a Favourite of the Law, and eſpecially when it 


Stranger, a remote Relation of a different Family. 


Add to this, thar as Sir 70% Schad hath ſtrictly conform- 
it the Feus of Dwell - 


ed to the Regulations of the Clauſe. and i 
ing - houſes, Yards, and Offices, he hath 


*ttled the ny 


in the Terms thereof; ſo in his Feus he hath not diminiſhed, 
bur augmented the Rent of the entailed Eſtate, particularly with 


reſpect to the Feus of the Town of Greenock, whereas the 


little Hutts that then compoſed the Torn, FEand but a trifling 


and uncertain Rent, by Reaſon of the Poverty of their In- 


habitants. and this Rent was ſcarce able to anſwer the Charge 


of Upholding : Now there is a very conſiderable yearly Feu-dur 


ay able to the Parſuer, and abſolutely ſecured upon large well 


Quilt Houſes. poſſeſſed by his Vaſſals and Sub-vaſſals.---- And 
the Manſion houſe, which was ruinous at the Date of the 


Tailzie, and the Yards and Office-honſes which were not 
then in being, yield now a Rent to the Purfuer.--- And with 
reſpect to the Feu of Weſter-Grecnoct, which Sir John 


might have lawfully feued out at a low Rent, they are now 


liable in a Feu- duty confiderably above the Rent, pay able at 
the Date of the Feu, whereby in point of Profit the Heir of 


And 


* 


etition with a Settlement in Favours of a 


1 
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or to the Rent payable at the = of the Feu, 


(+) 
And as to the Diſtinction between urban and rural Tene- 
ments ſuggeſted by the Purſuer, that the firſt may be feued, 
but not the ſecond; it is without Foundation in the Clauſe, 


which aut horiſes the granting of Fens of any Part or Portion 
of the ſaid Lanas, clearly comprehending the whole Eſtate of 
_ Greenock, without any Diſtinction: And though the Reſtricti- 
on, with reſpect to the Quota of the Feu-duty, concerns only 
Dwelling-houſes, Yards and Offices; this imports indeed a 


Limitation with reſpect to the Feus of theſe Subjects, but can by 
no Interpretation be conſtrued ro infer a Reſtriction of the 
Subjects to be feued, which is general of any Part or Porti- 
on of the Eſtate of Greenock: Wherefore as the Power of feu- 
ing extends over every Part and Portion of the Eſtate ; and 


this Power is reſerved to the Proprietor; it is contradicting + 


plain Words, to reſtrain. it to the Vilage of Greenock, or to 


Dwelling-houſes, Yards and Offices; the Liberty of the Pro- 


3 and the legal Effects of Property are not to be re- 


rained by Implication, and much leis by deſtroy ing the ex- 
preſs Words of his Right. „ : 
And as the Purſuer's Diſtinction is contrary to the Letter 


and Generality of the Clauſe; ſo it is contrary to the Mean- 


ing of the Parties to this Tailzie, as appears by the Feu of a 


Part of the Lands of Breadſtane, granted by the Father in 


1701 to Ker of Kerſland, in Conſequence of this reſerved 
Power; it is a three Shilling four Penny-Land of old Extenr, 


a rural Tenement, and feued at 4o f. of Feun-duty, and 
which has been poſſeſſed by the Feuar without Challenge to 
this Day. This affords a Demonſtration, that the Parties did 
not intend to confine the Clauſe to urban Tenements; but 
that they had alſo a reſerved Right to feu Lands, and that in 

ſuch Feus they were under no Limitation as to the Quora of 


the Feu-duty : Bur that in this reſpect their Powers were ab- 
ſolute and unlimited ; for the Feu-duty of thofe Lands feu- 
ed by old Sir John, bears no Proportion to the preſent Rent, 


The 
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cannot be ſubject ro Ceſs; and the ſame 


1 9 -:, 
The Purſuer was alſo pleaſed to make certain Objections to 
the Form of the Feu- rights, ſuch as the Taxation of the Re- 


lief payable by Heirs and ſingular Succeſſors, the Diſch arge 


* 


of the Irritancy o non ſolutum canonem, Gc. 


But to all theſe one Anſwer will be ſufficient, that there is 


no Law that hinders a Proprietor to feu his Lands with theſe 


Conditions; and therefore they were not excluded by the 
reſerving Clauſe; but Sir John Schaws, the Father and Son,. 
might lawfully grant ſuch Feus. | 5 
Again, it is objected that only the growing Corns of the 
Town of Greenock are thirled, the in vecta and illata are not. 
It is anſwered, 1//, There was no ſuch Thirlage antecedent to 
the Feu, and therefore the not introducing the Thirlage by 
the Feu, was no Alienation of any Part of the entailed E- 
ſtate. 24 l/. An unlimited Proprietor may grant Feus ex- 


eeming the Feuar from all Thirlage whatſoever. 


And the ſame Anſwer occurs to the Objection. that in the 
the Feu of the Houſes in Greenock, the Feuars are freed from 
paying Anchorage or Shore Dues; Sir John was liable to 


none of. thoſe Dues before the Feu, and he might lawfully 
continue the Exemption with his Feuarçs. | 


And as to the- Ceſs payable for the Houſes and Yards; as 


Sir /ohu's valued Rent was not augmented by the Feus, nor 


the Ceſs payable by him; and as his Rent was not diminiſhed 
thereby, by the Nature of the Thing, the Ceſs remained a Bur- 
den on Sir John without Paction; and as the Houſes and 
Yards have no ſeparate valued Reut, they, 2 Account, 
eaſon applies to 
the Expence of repairing the Kirk and Manſe, which affect 
only the Pariſhioners in proportion to their valued Rent. 
And as to the Streets and Vennels of the Village of Gree- 


noch; as they belong to the Publick, and were improperly 


feued out to the Lady Catheart. they were properly excepted 


from the Renovation of the Feu granted to the Defender upon 
his Mother's Death. | . 


And 


05 ( 23 
And with reſpect to the Reaſons of Reduction of cer- 


tain Tacks for the Term of 19 Years of the lame Parts of 
the entailed Eſtate, that are feued to the Defender; as 
the Validity of thoſe Tacks depends upon the fame Clauſe _ 


upon which the Feus above ſtated do depend, tis unneceſſary 
to repeat the Argument upon that Head; it will be ſufficient 
to obſerve, that the Tacks contain an Augmentation of the 
former Rental. and are only for the Term of 19 Years, and 
thereby they do not fall under the Reſtrictions in the Entail; 
and they would be valid and effectual without the Aid of 
the reſerving Clauſe. | „ 
In the ext Place, the Purſuer inſiſts in a Reduction of a 
Contract of Sale of the Woods and Planting upon the entailed 
Eſtate entered into between Sir John Scha and the Defen- 
der, of this Date, whereby Sir 7ohu in the uſual Form, ſells 
the growing Timber upon the Premiſſes to this Defender, at 
the Price therein covenanted, and whereby the Defender is ob- 
liged to cut the Woods in the regular Manner, and to clear 
the Ground thereof againſt the firſt of Fauuary 1763; that 
this was a heinous Injury to the Heir of Tailzie, and it will 
receive no Countenance from any Court; that Sir 70hu could 


not more than a Liferenter, authoriſe the cutting of the Woods 


after his own Death. : 
Tis anſwered, That Sir John Schaw, notwithſtanding of 


the Reſtrictions, was really Proprietor, and had Right to take 
the full Profir of the Eſtate during his Life, and conſequently 
he had Power to fell the Woods, and this falls under no Pro- 


'\ hibition of the Entail; *tis no Alienation of the Eſtate; and as 


he had Power to ſell, he had Power to fell with the common 
Conditions, allowing the Purchaſer a reaſonable Time for cut- 
ting the Woods, ſo as the Market might not be overſtocked; 
and if the Wood was lawfully fold by Sir 70% the Proprie- 
tor, his Death could not diſſolve the Bargain, no more than if 
he had fold the growing Corns upon the Lands in his natural 


Poſleſſion, 
„ But, 


2d !Noy? 
1750. 
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But, 24/y, Moſt of ages and all rhe Planting ſold, is 
upon the Lands feued out to the Defender; and conſequent- 
ly, though they had not been fold, they belong to the Deien» 
der, and not to the Purſuer the Superior; and therefore the Pur- 
ſuer has no Intereſt to enquire in what Manner the Defender 
will diſpoſe on the Woods or Timber growing upon his Feu. 


Tn Reſpett whereof, & cr. 
e 11 OY ee 


